http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 15

CASE NO. :
Appeal (civil) 1895 of 2006

PETI TI ONER
U. P. Gram Panchayat Adhi kari Sangh & O's.

RESPONDENT:
Daya Ram Saroj & Ors.

DATE OF JUDGVENT: 11/12/2006

BENCH
H K. SEMA & P. K. BALASUBRAMANYAN

JUDGVENT:

JUDGMENT

Wth C A Nos. 1896, 1897, 1898, 1899, 1900, 1901, 1902
3455, 3523 of 2006, 8302-8313, 8314-8315, 8316, 8317-8319
of 2004, 680, 1083, 1084, 2920 of 2005, 6090 of 2001,
Contenmpt Petition ( C) Nos. 114, 141 of 2006.

H K. SEMA, J

The Constitution (Seventy-third Arendnent) Act, 1992
came into force on 24.4.1993. The said anmendnent was
brought into force to give effect to one of the Directive
Principles of State Policy - Article 40 of the Constitution of
India, which directs the State to organise village panchayats
as units of self-governnent. Article 40 reads as under
"Organi sation of village panchayats. \026 The State
shal | take steps to organi ze vill age panchayats and
endow them with such powers and authority as may
be necessary to enable themto function as units of
sel f-gover nnent . "

PART |V of the Constitution deals with 'Directive
Principles of State Policy’. Article 37 provides that the
provi sions contained in this Part shall not be enforceable by
any court, but the principles therein laid down are
neverthel ess fundanmental in the governance of the country
and it shall be the duty of the State to apply these principles
in maki ng | aws.

By 73rd Constitutional Anendnent Article 243G was
introduced in the Constitution of India. Article 243G reads as
under : -

"243G.  Powers, authority and responsibility of
Panchayat. \026 Subject to the provisions of this
Constitution the Legislature of a State may, by |aw,
endow t he Panchayats with such powers and

authority as may be necessary to enable themto
function as institutions of self-governnent and such
| aw may contain provisions for the devolution of
powers and responsi bilities upon Panchayats, at the
appropriate |evel, subject to such conditions as may
be specified therein, with respect to \026

(a) the preparation of plans for economc
devel opnent and social justice;
(b) the inplenentation of schenes for economc

devel opnent and social justice as may be
entrusted to themincluding those in relation
to the matters listed in the El eventh Schedule.”
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Article 243G thus, endows the Panchyats with such

power and authority as nay be necessary to enable themto
function as institutions of self governnent. Such |aw nay
contain provisions for the devolution of powers and

responsi bilities upon Panchayats, subject to conditions as my
be specified, with respect to the inplenentation of schenes for
econom ¢ devel opnent and social justice as nmay be entrusted

to themincluding those in relation to the matters listed in the
El eventh Schedul e of the Constitution

To inplenment the 73rd Constitution Arendnent, the

Uttar Pradesh Panchayat Raj Act 1947 (U.P. Act No. 26 of

1947) (hereinafter 'the Act’) was anmended and vari ous
Government Orders were passed. W shall advert to the
amendnment and orders passed thereunder at an appropriate

time.

We have heard S/ Sh. Sunil @Gupta, P.N. Mshra, Ashok H

Desai, Rakesh Dwi vedi, N'C Jain, Jawahar Lal Gupta, L
Nageshwar \Rao, M'N. Rao, P.P. Rao, A K Ganguli, Arun

Jaitley, Mathai M Paikdey Dr. Rajiv Dhawan, Raju
Ramachandran, S.K' Kalia, Ravindra Srivastava, |earned

Seni or advocates appearing for various

appel | ant s/ respondents. ~ W have al so heard other |earned
counsel appearing for different parties.

FACTS

The facts i'n these appeal s have a chequered history,
which we may recite briefly. By Governnent Orders (GOs)
dated 12.4.1999, 29.4.1999, 5.5.1999 and 27.5.1999 the
services of the enpl oyees of eight Departments were
transferred to the Gram Panchayats.” The enpl oyees, so
transferred, were to serve the Gam Panchayats (GPs) as
mul ti-purpose workers or G amPanchayat Evam Vi kas
Adhi karis (GPVAs). The aforesaid orders were chal  enged by
filing Wit Petitions on the grounds of (i) arbitrariness and (ii)
(executive) interference with the statutory rights of
Cover nent enpl oyees under Service Rules nade under
Article 309 of the Constitution. The basic grievance raised
was that whereas in the Parent Departnent, they were
governed by respective Service Rules franmed under Article 309
of the Constitution, they were being transferred to G am
Panchayats where there were no Service Rul es governing the
service conditions and their services becane insecure.

On the aforesaid prem se, the Govt. by an order dated
27.6.1999 brought up an O di nance foll owed by Amendnent
Act (U P. Act No. 27 of 1999). Sections 25 and 25-A of the UP
Panchayat Raj Act 1947 were substituted by new Sections 25
and 25-A. Thereafter, by GO dated 30.6.1999, the G GCs.
Dated 12.4.1999 and 29.4.1999 were revoked. On 1.7.1999, a
G O was issued transferring the services of 55,548 enpl oyees
fromeight Departnents, including Tube-well Operators (TGCs),
fromlrrigation Departnment to the Gram Panchayats for
providing Milti-purpose workers to the Gram Panchayats and
by GO dated 26.7.1999 they were re-designated as Gram
Panchayat Vi kas Adhi karis (GPVAs). They were put under the
control of the Gram Panchayats whil e discharging the
functions of their respective Departnents.

Aggri eved thereby, several Wit Petitions, including Wit
Petition No. 33929 of 1999 were filed challenging the
constitutional validity of new Section 25 and Section 25A and
the GO dated 1.7.1999. The Hi gh Court, after hearing the
parties, upheld the validity of the Section and G O dated
1.7.1999 and held that such enpl oyees, transferred as GPVAs,
continue to remai n Governnent Servants and to be governed
by the original and respective Service Rules. It was held they
are on deputation to G am Panchyayat s.

By G O dated 6.6.2001, 10,102 enpl oyees of two
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Departnents, viz. Irrigation (Seenchpal Canal Div. \026 4782
enpl oyees) and Health (Male Health Wrkers \026 5320

enpl oyees) were repatriated to their Parent Departnents.
Simlarly, on 21.9.2001, 479 enpl oyees of Land Devel opnent
and Water Resources Department were al so repatriated/called
back.

The aforesaid Govt. Orders were chall enged by one
Krishna Kant Tewari by filing a Wit Petition in the H gh
Court. The |earned Single Judge by his order dated 8.1.2002
di smissed the Wit Petition and upheld the G Os. dated
6.6.2001 and 21.9.2001. It was held inter-alia that their
original cadres were not dead; they continued in their origina
cadres; they had been sent only on deputation to the GPs; they
were nerely re-designated as GPVAs; they had never been
absorbed into any new cadre of GPVAs and they coul d al ways
be repatriated to their original cadres.

Aggrieved by the order of the | earned Single Judge, an
appeal was preferred before the Division Bench being Specia
Appeal No. 94 of 2002, which was dism ssed by the Division
Bench on 28:1. 2002.

Agai nst the order of the Division Bench, a Special Leave
Petition (C) No. 7842 of 2002 was preferred before this Court,
whi ch was dism ssed by a three Judge Bench of this Court on
26.4.2002, in whichone of us (Sema, J.) was a party.

Legal | y speaking, the whole controversy about the status
of transferred enpl oyees as to whether their service conditions
were well protected under the Rules governing themin the
Parent Department and whet her they were permanently
transferred to GPVAs or on deputation has been set at rest
and it has becone final

Thereafter, a G O dated 20.7.2004 was again issued for
repatriation of the enpl oyees of three Departnents, viz.
Agriculture (5322 enpl oyees), Cane Devel opnent (2593
enpl oyees) and Rural Devel opnent (6906 enpl oyees) [totaling
14821 enpl oyees] to their Parent Departnents. A Wit
Petition was filed by Gauri Shanker challenging the G O dated
20. 7. 2004, which was di sm ssed by the | earned Single Judge
on 6.8.2004. Special Appeal against the order of the |earned
Si ngl e Judge Bench was di sm ssed by the Division Bench on
25.8. 2004 hol ding that the transferred enpl oyees renai ned
CGovernment Servants and retained their lien on the posts in
their original Departnents and they coul d always be
repatriated. Several simlar Wit Petitions were also filed by
Subhash Chandra Pande, Braj Kishore, Lal Sahab Singh
Gram Vi kas Adhi kari Sangh etc. challenging the GO dated
20.7.2004, which were dism ssed on 20.8.2004, 15.9. 2004,
18.9.2004 and 5. 11.2004 respectively.

The present controversy arises fromthe G O dated
19.7.2005 issued to re-transfer all Tube-well Operators and
repatriate the Tube-well Operators as well as part-tinme Tube-
wel | operators of Irrigation Departnment to their Parent
Departnents under the control of the Parent Departnents.

The Order reads:
"No. 3334/ 05-27- 1- 5- 31- TW-2005

From

Smt. Neera Yadav,

Chi ef Secretary,

Uttar Pradesh Shasan,

To,
1. Al Divisional Comm ssioner, UP
2. Al District Mgistrate, U P.

Irrigation Section-5 Lucknow Dated 19th July, 2005
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Sub: Regarding transfer of all Tube Well Operators/
Part tinme Tube Well Operators back to Irrigation
Department for proper operation and nai ntenance

of state Tube Wll who had been transferred to
Gram Panchayat .

Dear Sir,

In reference to the above subject the Governnent
has taken foll owi ng decisions with inmediate effect
for proper operation and mai ntenance of state Tube
Wl ls transferred to Gram Panchayats: -

(1) Al State Tube Wells alongwith their assets may
again be transferred to lrrigati on Departnent
from G am Panchayat s.

(2) Tube Wl COperators/ Part time Tubewel |
Qperators of Irrigation Departnent, who were
transferred as multipurpose enpl oyees al ong
with tubewells on the post of Gram Panchayats
Devel opnent Officer under the control of G am
Panchayats, may be again transferred alongwth
tube-wells back to their substantive posts of
tubewel | operators/ part tine tube-well
operators and under the control of Irrigation
Departnments. To maintain the control of G am
Panchayats al so on these enpl oyees their
nont hl y attendance be sent to the concerning

of ficer of the tubewel| section by the Chairman
of Water Managenent Committee.

(3) Ri ght of water distribution and managenent of
tubewel | be given to Water Managenent

Conmittee constituted for tubewell but in case

of any di spute the decision of Executive

Engi neer, tubewell section shall be final

(4) Entry of daily irrigation/delivery of water, daily
filing of jamabandi register and distribution of
irrigation fees along with equi pments of

tubewel I s, water nanagenment system previous

record list, punp efficiency chart, tube-well

repair register and inspection register etc. shal

be mai ntai ned and entries therein shall be nade

by the Tubewel| operator-Part time tubewell

operator, Tubewell mechanic/ Junior Engi neer

(Tubewel 1) as done before.

(5) Mai nt enance expenditure of tubewell and
i ncone expenditure provision for establishment
of tubewel|l operators/part time tubewell
operator and el ectrical energy may be nade from
the grants of irrigation departnment as before.

It is requested to ensure conpliance of aforesaid
decision on priority basis.

Yours,

Sd/ -

(Neera Yadav)
Chi ef Secretary"

The aforesaid G O. was chal |l enged before the | earned

Single Judge by filing Cvil Msc. Wit Petition No. 53127 of
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2005. In the Wit Petition, inter-alia, the contentions raised in
par agraphs 13 and 15 are as under:

"13. That vide Government Order/Notification dated
20.07. 2004 a new cadre was created, which

conpri sed of enployees of three Departnents i.e.

Gram Panchayat Adhi kari, Gram Vi kas Adhi kar i

(Social Welfare) and regul ar Tube-well QOperators.
After creation of new cadre, the petitioners ceased to
be enpl oyees of Irrigation Departnent and their
earlier post of Tube-well Operator stood abolished.
The petitioner becane Gram Panchayat Vikas

Adhi kari and they were posted in different G am
Panchayats to work as Gram Panchayat Vikas

Adhi kari .

15. That, from perusal of inpugned circul ar dated
19.07.2005 it is obvious that while issuing circular
dated 19.07.2005 the Chief Secretary to the
Government of “U. P. did not |ook at the earlier
Government Order/Notification dated 20.07.2004

whi ch was a decision taken by H's Excellency, the
Governor of U P. by which a new cadre of G am
Panchayat Vi kas Adhi kari was created. The Chief
Secretary totally ignoring the Government O der

dat ed 20. 07.2004 and provisions nmade therein

whi ch have statutory force, issued inpugned

circular without even referring or taking note of the
Government Order dated 20.07.2004.  Thus, the

i mpugned circular is apparently w thout application
of mind and arbitrary.”

The prayers made in the Wit Petition are as under

(A "Issue a wit, order or direction in the nature of
certiorari, quashing the inmpugned circul ar dated
19. 7. 2005, issued by the Chief Secretary,

Government of U P. (Annexure 3 tothis wit

petition).

(B) Issue a wit, order or direction in the nature of
mandanus comrandi ng the opposite parties

not to interfere in the working of the petitioners

as G am Panchayat Vi kas Adhi kari and to give

the petitioners all consequential service benefits

for which they are found entitled under | aw.

(O | ssue any ot her and further suitable wit, order
or direction which this Hon'ble Court may deem

fit and proper in the facts and circunstances of

the case.

(D) Award the cost of this petition to the
petitioners."

A perusal of the Wit Petition, particularly paragraphs 13,
15, 16, 17, 18 and 21 discloses that the contention, raised by
the petitioners that by G O dated 20.7.2004, a cadre had been
created and after creating a new cadre, the wit petitioners
cease to be enployees of the Irrigation Departnent and the
earlier posts of Tube-well Operators stood abolished and their
order of repatriation, is bad. A contention has al so been
rai sed that the petitioners could not be treated as on
deputation in the G am Panchayats and they be treated as
sinple transferees fromlrrigation Department to G am
Panchayat Departnent.

As already noticed, the G O dated 20.7.2004 was
guestioned in Gauri Shanker (supra) by enpl oyees of three
Departments, viz. Agriculture, Cane Devel oprent and Rura
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Devel opnent, which was disnissed by the | earned Single

Judge and affirmed by the Division Bench. In the aforesaid
deci sion, the High Court was of the viewthat the transferred
enpl oyees were actually on deputation to the G am Panchayat
retaining lien in their Parent Department and, therefore, the
CGovernment is conpetent to bring them back in their Parent
Departnent, as and when the necessity arises.

Keepi ng the aforesai d background in mnd, we will now
examne the nerits of the Wit Petition filed by the
petitioners/respondents herein questioning the legality of the
G O dated 19.7.1999 and the inpugned judgment of the
Di vi si on Bench of the Hi gh Court.

As already noticed, out of the enpl oyees of eight
Departnments sent to Gram Panchayats as nul ti-purpose
wor kers, the enpl oyees of Five Departnents had been
repatriated by G Gs. 6.6.2001, 21.9.2001 and 20.7.2004,
whi ch were assailed by filing Wit Petitions. The wit petitions
were dismssed by | earned Single Judge, and the orders were
affirmed by the Division Bench of the Hi gh Court which had
attained finality as far as a co-ordi nate Bench of the sane
H gh Court was concerned. ~Having noticed the aforesaid
deci sion, the | earned counsel for the petitioners (respondents
herein) fairly conceded before the | earned Single Judge and
noted by the | earned Single Judge as under
"\ 005..conceded and stated that the petitioners have a
lien with the parent departnent and that the
petition has not been filed on those grounds on
whi ch this Court had disnmi ssed the earlier
petitions."

In fact the earlier judgnents of the Co-ordi nate Bench
were taken note of by the Division Bench in its Judgment as
under :

"It is to be noted that the repatriated workers of the
five departnents did not take their repatriation

| yi ng down, those were challenged in the Courts of
law; Wit Petitions were filed and in each and every
case those workers have been unsuccessful. W

nake references to the cases of Krishna Kant

Tripathi, 2002 (1) U P.L.B.E.C. 256.. Certain-other
references would al so be found in one of the
judgrment s under appeal delivered on the 11th of
August, 2005 in Civil Msc. Wit Petition No. 53174
of 2005 and others. Reference should al so be nade

to the main case of Gauri Shanker and ot hers Vs.
State of U.P. and others which is a decision given in
Speci al Appeal No. 1005 of 2004. The judgnent

was delivered on the 25th of August, 2004.

In each of these cases, the Court |aid down that the
repatri ated workers have never lost their lien on
their original posts in the different Governnent
Departments and, as such their repatriation could
not be chall enged on any ground. It was held that
they were doing the work as Gram Panchayat Vi kas
Adhi karis no nore than as the deputationists.
These deci sions are binding decisions on us and we
cannot in any manner decide differently on a point
of law fromthe decisions given in these cases, we
bei ng al so a Division Bench of two Judges.

Havi ng noticed as above, the | earned Division Bench took
a turn and set at naught the order passed by the Co-ordinate
Bench on the ground that the facts are different.

We do not see any new facts that had arisen to enable
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the | earned Division Bench to do so.
JUDI Cl AL DI SCI PLI NE

Judicial discipline is self discipline. It is an inbuilt
mechanismin the systemitself. Judicial discipline demands
that when the decision of a co-ordinate Bench of the sane
Hi gh Court is brought to the notice of the Bench, it is
respected and i s binding, subject of course, to the right to take
a different view or to doubt the correctness of the decision and
the permissible course then often is to refer the question or
the case to a larger Bench. This is the m ninum discipline
and decorumto be maintained by judicial fraternity.

The doctrine of judicial discipline has been succinctly
enunci ated by the three Judge Bench of this Court in Kalyan
Chandra Sarkar v. Rajesh Ranjan @ Pappu Yadav & Anr
(2005) 2 SCC 42 in paragraph 19 SCC as under
"The principles of res judicata and such anal ogous
principles although are not applicable in a crinina
proceeding, still the courts are bound by the
doctrine of judicial discipline having regard to the
hi erarchi'cal systemprevailing in our country. The
findi ngs of a higher court or a coordinate Bench
must receive serious consideration at the hands of
the court entertaining a bail application at a later
stage when the sane had been rejected earlier. In
such an event, the /courts must give due weight to
the grounds which weighed with the former or
hi gher court in rejecting the bail application
Odinarily, the issues which had been canvassed
earlier would not be pernmitted to be reagitated on
the same grounds, as the sanme would lead to a
specul ation and uncertainty in the adm nistration of
justice and may lead to forum hunting."

We have been taken through-the entire inpugned
judgrment of the Hi gh Court. The judgment is full of
i nconsi stencies. The Division Bench of the H gh Court held
that under Section 25 of the Act, (there is no provision for
creation of posts. In the sane breadth the Hi gh Court al so
hel d that paragraph 4 of the G O dated 20.7.2004 created a
new cadre and revived a cadre in the Panchayat. By the same
breadth, the Hi gh Court blew hot and col d.

There is yet another reason as to why the inpugned
deci sion of the Division Bench of the H gh Court is
unsustai nable. Civil Appeal No. 1900 of 2006 was filed by the
enpl oyees of Social Wl fare Departnent against the judgnent.
They wanted to go back to their Parent Departnent. G vi
Appeal No. 1901 of 2006 was filed by Tube-well Operators
agai nst the sanme judgment. They al so wanted to go back to
their Parent Departnent, namely, lrrigation Departnent. By
the i npugned order, the Hi gh Court set aside the order of
repatriation adversely affecting them w thout their being

brought on record as party respondents. They were neither a
party before the Single Bench nor before the Division Bench
M. Ashok H Desai, |earned Senior counsel appearing for

the appellants in C A Nos. 1900 and 1901 of 2006 contended
that in these cases the H gh Court has flouted the settled
principles of natural justice by passing an order adversely
affecting the appellants wi thout hearing them

In Ishwar Singh Ajai Kumar & Ors. v. Kul deep Si ngh

and Ors. 1995 Supp (1) SCC 179, this Court held as under
"It is not disputed by the | earned counsel for the

parties that except Ishwar Singh, no other selected

candi date was i npl eaded before the H gh Court.

The sel ection and the appoi ntments have been

guashed entirely at their back. 1t is further stated
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that even Ishwar Singh, one of the selected

candi dates, who was a party, had not been served

and as such was not heard by the Hi gh Court. W

are of the view that the H gh Court was not justified
in hearing the Wit Petition in the absence of the
sel ected candi dates especially when they had

al ready been appointed. W, therefore, set aside the
j udgrment of the High Court dated Decenber 8,

1992 and send the case back for fresh decision after
notice to the parties. The appeals are allowed in the
above terns. No costs."

In B. Ramanjini & Ors. v. State of UP. & Os. (2002)
5 SCC 533, this Court held in paragraph 19 SCC as under
"19. Sel ection process had commenced | ong back as
early as in 1998 and it had been conpleted. The
persons sel ected were appoi nted pursuant to the
sel ecti.ons made and had been performng their
duties. However, the sel ected candidates had not
been i npl'eaded as parties to the proceedi ngs either
in their individual capacity or in any representative
capacity. |In that viewof the matter, the H gh Court
ought not to have exam ned any of the questions
raised before it in‘the proceedings initiated before it.
The writ petition filed by the respondents concerned
ought to have been di'sm ssed which are nore or
less in the nature of a public interest litigation. It is
not a case where those candi dates who coul d not
take part in the examination had not challenged the
same nor was any public-interest, as such, really
involved in this matter. It is only in the process of
sel ection and standardi zati on of pass marks that
sonme rel axati on had been given whi ch was under
attack. Therefore, the H gh Court ought not to have
exam ned the matter at the instance of the
petitioners, particularly in the absence of the parties
bef ore the Court whose substantial rights to hold
office cane to be vitally affected.”

The sane decision was reiterated in Bhagwanti v.
Subordi nate Services Sel ection Board 1995 Supp (2) SCC
663.

Anot her reason why the decision of the High Court is
unsustainable is that the H gh Court held that the Tube-well
Qperators can legitinmately expect to remain-as mnulti-purpose
Gram Panchayat enpl oyees unl ess the whol e concept is totally
done away with. There is no pleading in the original petition
not even a whisper, about the legitimte expectation. It
appears that the Hi gh Court, at the appellate stage nade
observati ons which induced sone of the appellants at the |ast
mnute to urge the ground of legitinmate expectati on -which was
permitted and on the basis of it such finding has been
recorded. Such an approach is not permssible. See Nationa
Bui | di ng Construction Corporation v. S. Raghunathan &

Os. (1998) 7 SCC 66.

The High Court has also directed that the part-tine
Tube-wel | COperators shall be treated as pernmanent enpl oyees
under the same service conditions as the Tube-well Operators
as far as practicable. This direction runs in the teeth and the
gui del i nes of the Constitution Bench Judgnent in Secretary,
State of Karnataka & Ors. v. UnmaDevi (3) & Ors. (2006) 4
SCC 1. In fact, on this score alone the decision of the
Di vi sion Bench of the Hi gh Court deserves to be set aside.

We, now proceed to consider the contentions raised by
the respective parties:
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The principle contention which appears to be comon is
that the Tube-well Operators were transferred as a
consequence of transfer of Governnental functions inter-alia
relating to minor irrigation, water nmanagenent and water-
shed devel opment etc. as part of the Constitutional Schene of
devol uti on of powers on Gram Panchyats by |law as a
per manent neasure in order to enable themto function as
units of self-governnent. It is argued that this is one of the
basic features of the Constitution of India. The transfer of
CGover nment enpl oyees engaged i n discharging the functions
along with the tube-wells was the necessary consequence of
the State Legislature transferring certain functions of the
Government permanently to the Gram Panchayats to achi eve
the Constitutional goal. ~ A sustained bureaucracy was sought
to be created. Such devolution of powers by lawis irreversible.
In any event, it cannot be undone either directly or indirectly
by the Executive which has to function in accordance with the
l aw, nanely the U. P. Panchayat Raj Act, 1947 as anended in
1994 and again in 1999.

Thi-s contention, in our view, is not tenable in law. W
have already said that the 73rd Amendment was brought into
force on 24.4.93 to give effect to one of the Directive Principles
of State Policy, nanmely, Article 40 of the Constitution
Therefore, it cannot be said that the 73rd Amendnent of the
Constitution is the basic feature of the Constitution. Article
40 cannot be said to qualify as the basic feature of the
Constitution. The 73rd Amendnment came to the Constitution
by way of amendnent. under Article 368 and, therefore, it
cannot be said to be a basic feature of the Constitution. It is
an enabling provision and the State is enmpowered either to
elimnate, nodify or cancel by exercising power under the
enabling provision. Article 243G is an-enabling provision
Article 243G enabl es the Panchayats to function as
institutions of self-government and suchlaw may contain
provi sions for the devol uti on of powers and responsibilities
upon Panchayats, subject to such conditions as may be
specified therein, with respect to the inplenentation of
schenes for econonic devel opnment ‘and social justice as my
be entrusted to themincluding those in relationto the matters
listed in the Eleventh Schedul e. The enabling provisions are
further subject to the conditions as nmay be specifi ed.
Therefore, it is for the State Legislature to consider lega
conditions and nake the | aw accordingly. The devol ution of
exerci se would al so be open to the State to elinminate or
nodi fy. See Constitution Bench Judgnent in. M Nagaraj &

Os. v. Union of India & Ors. (2006) 8 SCC 212. Al so see
Akhi |l Bharat Goseva Sangh (3) v. State of A P. & Os.
(2006) 4 SCC 162 and Kul dip Nayar and Ors. v. Union of
India & Ors. (2006) 7 SCC 1. where a Constitution Bench of
this Court considered the basic structure theory in paragraph
107 of the Judgnent and hel d as under

"107. The basic structure theory inposes limtation

on the power of Parliament to anend the

Constitution. An amendnment to the Constitution

under Article 368 could be challenged on the

ground of violation of basic structure of the
Constitution. An ordinary |legislation cannot be so
chal l enged. The challenge to a |aw made, within its

| egi sl ative conpetence, by Parlianent on the ground

of violation of the basic structure of the Constitution
is thus not available to the petitioners."

TRANSFER \ 026 LOCK, STOCK AND BARREL
The contention of the |earned Senior counsel for the
respondent that the transfer of the Tube-well Operators from




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

15

Irrigation Departnment to the Gram Panchayat was | ock, stock

and barrel and, therefore, it is a conplete and pernmanent
transfer. This contention is factually incorrect and nispl aced.
In fact, out of 26,117 operators in the Irrigation Department,
only 22329 were transferred and out of that 13,000/- joined
back the Irrigation Departnent pursuant to the G O dated
19.7.2005. This would also clearly show that they had a lien
with the Parent Departnment and they had gone back to the

Par ent Depart nent.

M. P.P. Rao | earned senior counsel referred to the case
of State of Mysore Vs. R'S. Kasi, (1985) 2 SCC 110 where
this Court held that the constitutional scheme is irreversible.
He has also referred to the case of S. K Saha vs. Prem
Prakash Agarwal, (1994) 1 SCC 431 where this Court held
that the transfer of entire departnent along with the posts to a
university is a conplete transfer. He has also referred to the
cases of Bhi m Si ngh vs. State of Haryana, (1981) 2 SCC
673 and Jawaharlal Nehru University Vs. Dr. K S
Jawat kar, /1989 Supp: (1) SCC 679. In our view, the
af oresai d decisions of this Court cited by |earned Senior
counsel have no application in the facts and circunstances of
the case at hand.

Dr. Dhawan | earned Seni or counsel contended that the
power of the legislatureis coupled with duty. They have a
duty to performconsistent with the constitutional goal. 1In this
connection, he has referred to the decisions of this Court in
the cases of Conmi ssioner of Police vs. Gordhandas
Bhanji, 1952 SCR 135, Conptroller and Auditor General of
India vs. K S. Jagannathan (1986) 2 SCC 679 and
Terioat Estates (P) Ltd: vs.. U. T. Chandigarh (2004) 2 SCC
130. In the view that we have taken the aforesaid decisions
have al so no application in the facts of the present
controversy.

PROPERTY VESTED | N THE GRAM PANCHAYAT

It is contended that under Section 34 of the Act, the
property, nanely, the Tube-wells were vested in the G am
Panchayat and by the inmpugned order the Tube-well
Operators were sought to be transferred back to the Irrigation
Department along with the Tube-wells, which is not
perm ssible. Section 34 is in the follow ng terns:

"34. Property vested in [Gam Panchayat]. V026 (1)
Subj ect to any special reservation made by the State
Covernment, all public property situated within the
jurisdiction of a [Gram Panchayat] shall vest in-and
bel ong to the [ G am Panchayat] and shall, with al
ot her property which may become vested in the
[ G am Panchayat], be under its direction,
managenent and contr ol

(enphasi s suppli ed)
(2) Al markets and fairs or such portion thereof as
are held upon public land shall be nanaged and
regul ated by the [ G am Panchayat] and the [ G am
Panchayat] shall receive to the credit of the Gaon
Fund all dues levied or inmposed in respect thereof."

Firstly, vesting of the property in the Gram Panchayat
enpl oyed in Section 34 would nean the property vested for
the purpose of managenent and control. Not that the
property so vested is fastened to the Panchayat and remains
as its property. Secondly, public property has been defined
under Section 2(mm of the Act as under
“"Public Property" and "Public Land" nean any
public building, park or garden or other place to
which for the tine being the public have or are
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permtted to have access whet her on paynent or
ot herw se."

Public property, as defined under Section 2(mr shows it
is referable to public building, park or garden or other place to
which for the tine being public have or are permtted to have
free access.

It is common knowl edge that a tube-well is handled by a
technician \026 an expert hand. General public does not have
free access to the tube-well. They can only have free access to
the water drawn fromthe tube-well. In our opinion, therefore,
tube-wel|l does not fall within the scope of public property
referred to in Section 34 of the Act.

THE BASI C QUESTI ON FOR CONSI DERATI ON

The basic question that calls for consideration is the
import and intent of Section 25 of the Act which substituted
the original Section 25 by the U P. Act No. 27 of 1999 w. e.f.
27.6.1999.

Section 25, as anmended in 1999, was in the follow ng
terns:

"25. Staff \026 (1) Notw thstandi ng anything contained
in any other provisions of this Act, any Utar

Pradesh Act, rules, regulations, or bye-laws or in

any judgment, decree or order of any Court, -

(a) the State CGovernnent may, by general or specia
order, transfer any enpl oyee or class of

enpl oyees serving iin.connection with the affairs

of the State to serve under G amPanchayats

wi th such designation as may be specified inthe

order and thereupon posting of such enpl oyee or

enpl oyees in Gram Panchayats of a district shal

be made by such authority in such manner as

may be notified by the State Governmnent;

(b) the enpl oyee or enpl oyees on being so
transferred and posted in a Gram Panchayat,
shal | serve under the supervision and control of
the Gram Panchayat on the sane terns and
conditions and with the same rights and
privileges as to retirenent benefits and ot her
matters including pronotion as woul d have been
applicable to himimedi ately before such
transfer and shall perform such duties as nay
be specified fromtine to tine by the State
Gover nment .

(2) Subject to the provisions of sub-section (1) a
Gram Panchayat nmay, after prior approval of the
prescribed authority, appoint fromtinme to tine

such enpl oyees as may be consi dered necessary for
efficient discharge of its functions under this Act in
accordance with such procedure as may be

prescri bed:

Provi ded that the Gram Panchayat shall not create

any post except with the previous approval of the
prescribed authority.

(3) The Gram Panchayat shall have power to inpose
puni shnment of any description upon the enpl oyees
appoi nted under sub-section (2) subject to such
conditions and restrictions and in accordance with
such procedure as may be prescri bed.
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(4) The Gram Panchayat may del egate to the
Pradhan or to any of its Commttees, subject to
such conditions and restrictions as may be
prescribed, the power to inmpose any ninor

puni shment upon t he enpl oyees appoi nted under
sub-section (2).

(5) An appeal froman order inposing any

puni shment on an enpl oyee under sub-section (3)
shall lie to such officer or commttee as may be
specified by the State Government by notification

(6) The prescribed authority nmay, subject to such
conditions as may be prescribed, transfer any

enpl oyee referred to inclause (b) of sub-section (1)
from one Gram Panchayat to-any other G am

Panchayat within the sane district and the State
CGovernment. or such ot her officer as may be

enpowered in this behal f by the State Gover nnent

may simlarly transfer any such enployee from one
district to another.

(7) A Nyaya Panchayat may, with the previous
approval of the prescribed authority, appoint any
person on its staff in‘the nmanner prescribed. The
person so appoi nted shall be under the

adnmini strative control of the prescribed authority
who shall have power 'to transfer, punish, suspend,
di scharge or dismiss him

(8) Appeal shall lie froman order of the prescribed
aut hority puni shing suspendi ng, discharging or

di smi ssing a person under sub-section (7) to an
authority appointed in this behalf by the State
Gover nnent . "

Section 25, thus, clearly discloses that the transfer shal
be made with such designation as may be specified in the
CGovernment Order; transfer and posting .in G am Panchayat
shal | be nade by such authority in such nmanner, as may be
notified by the State Governnent; the transferred enployee to
the Gram Panchayat shall be under the supervision and
control of the Gram Panchayat; the service conditions of the
enpl oyee shall be on the sane terns and conditions and with
the sane rights and privileges as to retirement benefits and
other matters, including pronotion, as would have been
applicable to himimediately before such transfer; while in
service in Gram Panchayat, they shall performsuch duties as
may be specified fromtinme to tinme by the State CGovernnent.
WHETHER | T | S DEPUTATI ON SI MPLI CI TER OR
TRANSFER

Apart fromthe provisions contained in Section 25,
paragraph 9 of the Government Order dated 1.7.1999 further
clarifies the position. Paragraph 9 as translated (which is
stated to be a correct translation) reads:-

"9. Disbursenent of salary of all the enpl oyees
referred to in Para 4 & 6 and worki ng under the
control of G am Panchayat woul d be done by the
departnments in the sanme manner as is bei ng done

at present, but the salary of the next nonth woul d
be disbursed on the basis of attendance verification
and nmonthly report of the G am Panchayat

Conmittee concerned. Deductions would be made
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fromthe salary of enployees who are
unaut hori zedl y absent."

There is no dispute that while working under G am
Panchayats, the Tube-well Operators were continued to be
paid salaries by the Irrigation Department. They were under
the disciplinary control of the Irrigation Departnent and al so
got pronotions in the Irrigation Departnment. There is also no
di spute that their service conditions were governed by the
Service Rules franmed under Article 309 of the Constitution
The expression "Supervision and Control of the G am
Panchayat"” only nmeans to the extent of transfer of supervision
to the Gram Panchayat. The expression "shall serve under the
supervision and control of the Gram Panchayat" would only
nmean supervi sory powers-and control of the G am Panchayat.
The overall control of the enployee was still with the
CGover nment when Section 25(1)(b) unequivocally provides that
they shall performsuch duties as may be specified formtinme
totinme by the State Governnent. This would clearly show
that they were working under the supervisory control of G am
Panchayat keeping |ien with the Parent Departnment, which is
the Irrigation Departnent. It is clear that they were sent on
deput ati on.

Section 25(1)(b) was clearly intended to safeguard the
service conditions of the enployees working under G am
Panchayat s.

WHETHER I T | S TRANSFER?

The next question to be considered is whether they were
under transfer as visualized under Section 1(a) of Section 25 of
the Act.

It is contended by Senior counsel for the respondents
that it cannot be terned as deputation, because, to be on
deputation, tri-partite consent is necessary, nanely, that of
the | ending Departnment, the borrow ng Department and the
enpl oyees.

We are unable to accept this contention for nore reasons
than one. Firstly, the respondents (wit petitioners) did not
protest on their being sent to the G am Panchayats. - They
accepted the transfer wth conditions w thout demur know ng
fully well their rights and obligations. They also accepted the
terns and conditions of Section 25 of the Act, as quoted
above. No protest, whatsoever, was raised either by the
enpl oyees or by Gram Panchayats. It is not-the case of the
respondents nor of the Gram Panchayats that the transfers
were made agai nst their consent despite protests. It is, in
these circunstances, that the consent is inplied. The
expression "Transfer" enployed in Section 25, in our view, is a
m snormer .

It is true that the |language used in Section 25 is
"Transfer", but one has to read the Section as a whole, to get
the real meaning. The pay and all owances are paid by the
parent departnent. Their service conditions are governed by
the Service Rules in their respective Parent Departnents
framed under Article 309 of the Constitution. The over al
control was vested in the respective Departnents. It is also
true that in the Govt. Order various expressions have been
used like transfer, repatriation, dead cadre etc., which have
been subsequently clarified in the counter of the Governmnent.
Hundred errors do not make one right. By reading Section 25
as a whol e and understandi ng the | anguage enpl oyed therein
it is clear that the enpl oyees of various Departnments were sent
to gram panchayats on deputation pure and sinple. They
kept their lien in their respective Departnments. This is the
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correct reading of the Section and nothing nore. This is also
true to their own know edge when they were sent to Gram
Panchayats. This is the reason why the enpl oyees of five
Departments were sent back to their Departnents and they
joined their own Departnent without any protest. This is also
the reason why even a section of Tube-well operators would
like to go back to the Parent Departnent, the Irrigation
Departnment. They are equally aggrieved by the inpugned

order of the Hi gh Court and have preferred Cvil Appeal No.
10091 of 2006.

That they were sent to Gram Panchayats purely

tenmporarily and on deputation till the G am Panchayats
thensel ves nake appointnments is also clear fromthe | anguage
enpl oyed in Section 25(2) of the Act.

We, accordingly, hold that the expression 'Transfer’ is
used in Section 251 oosely. They were actually sent on
deput ation keeping their lien with their Parent Departnents.

Once we hold that the respondents were on deputation to
Gram Panchayats, the position of deputation in service is well
settled by a catena of decisions of this Court. Avoiding
multiplicity, we refer to Kunal Nanda v. Union of India and
anot her (2005) 5 SCC 362 as under:

"The basic principle underlying deputation.itself is

that the person concerned can al ways and at any

time be repatriated to his parent departnent to

serve in his substantive position therein at the

i nstance of either of the departments and there is

no vested right in such a personto continue for long

on deputation or get absorbed-in the departnent to

whi ch he had gone on deputation.”

We may al so di spose off one contention of Dr. Rajiv
Dhawan, | earned Seni or counsel despite our holding that the
respondents were sent on deputation-and not on transfer.
According to Dr. Dhawan, reading Section 25(a) and Sections
25(6) conjunctively, the State Governnent is enpowered to
transfer any such enployee only fromone District to another
or fromone Panchayat to another. According to him
therefore, the State is inconpetent to pass an order to transfer
them back to the Irrigation Departnent. W are unable to
accept this subm ssion. Sub-section 6 does not take away the
general power of transfer as it is understood in the | anguage
used. What is intended by sub-section (b) is that apart from
the general power of transfer as visualized in Section 25(a), the
State Govt. will also be empowered to transfer the enpl oyee
fromone District to another District so |long as he remains
under the control of Panchayat. Sub-section(6), therefore,
does not take away the general power of the Governnent  of
transfer/repatriation of the respondents from G am
Panchayats to the Parent Departnents.

In the view that we have taken, the judgrment and order
of the Division Bench dated 8.2.2006 is not sustainable in law
The judgrment and order of the Division Bench quashing G O
dated 19.7.2005, 25.1.2006 and 8.9.2005; the direction that
the Tube-well Operators and part-time Tube-well Operators
are inextricably connected with the cadre of G am Panchayat
Vi kas Adhi kari; the direction that the Part-tinme Tube-wel |
Operators shall be treated as pernanent enpl oyees are al
hereby, set aside. The order of the |earned Single Judge dated
11.8.2005 is restored. The CWP. No. 53127 of 2005 stands
di sm ssed. The Government Order dated 19.7.2005 with al
consequential orders passed thereunder is restored.

We al so noticed that the Division Bench of the Hi gh
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Court has quashed the Orders dated 8.9.2005 and 25. 1. 2006,
whi ch are not the subject matter of the wit petition. The Hi gh
Court order to that effect is also set aside. The Governnent
Orders dated 8.9.2005 and 25.1.2006 are restored.
The enpl oyees are directed to go back to their Parent
Department and resume duties within two weeks from today.

The net result is Cvil Appeal Nos. 1895/06, 1896/ 06,
1897/ 06, 1898/06, 1899/06, 1900/06, 1901/06, 1902/ 06,
3455/ 06, 3523/06 are all owed. Cvil Appeal Nos. 8302-
8313/ 04, 8314-8315/04, 8316/04, 8317-8319/04, 1083/05,
1084/ 05, 2920/05, 680/05 and 6090/01 are dism ssed.
Contenmpt Petition Nos. 114 & 141 of 2006 are
di schar ged.
No order as to costs.




