http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 7

CASE NO.:
Appeal (crl.) 1039 of 2006

PETI TI ONER
Jasbi r Si ngh

RESPONDENT:
State of Punjab

DATE OF JUDGVENT: 11/10/ 2006

BENCH
K. G BALAKRI SHNAN & Dr. AR. LAKSHVANAN

JUDGVENT:
JUDGMENT
(ARI SING OUT OF SLP (CRL.) NO. 3604 OF 2004)

K. G BALAKRI SHNAN, J.
Leave granted.

A case was registered by P.S. Sirhind agai nst seven persons,

i ncludi ng the appel |l ant under Sections 469/467, 468/218-120B of

| PC and al so under the provisions of ~the Prevention of

Corruption Act. The appellant was arrested and remanded to
judicial custody and the final report was filed by the police. It
appears that the appellant noved an application for bail, but the
sanme was rejected. The appellant noved another bail application
on 24.4.2003 before the Sessions Judge, Fatehpur Sahi b, which

was fixed for hearing on 5.5.2003. Meanwhile, on 29.4.2003 the

Admi ni strative Judge of the Hi gh Court of Punjab & Haryana

cane for annual inspection to the District & Sessions Court,

Fat ehpur Sahi b, and the Deputy Commi'ssioner, S.S.P. and other

police officers were present. The Hon bl e Judge visited the Jail at
Nabha as part of the inspection programe. The appell ant noved

an application for bail during the course of inspection and the

| earned Judge noticed the police officers as representative of the
prosecution, and as they had no objection to the granting of bai

to the appellant, the | earned Judge passed the foll ow ng Order:

"The applicant is facing trial for

comm ssion of offences under Sections 409,
447, 468, 218, 120-B I PC and al so under
the provisions of Prevention of Corruption
Act. Hi s co-accused simlarly situated has
since been enlarged on bail. Applicant is in
jail for the | ast seven nonths. Sessions
Judge asked to |l ook into his application and
enlarge himon bail as his trial is likely to
take some time before it is concluded"
(enphasi s suppli ed)

Thereafter, the bail application of the appellant canme up for
hearing before the Sessions Judge, Fatehpur Sahib, who, without
maki ng a reference to the directions contained in the order of the
Admi ni strative Judge, dismssed the application. But, on the
next day, i.e. 6.5.2003, when his attention was drawn to the order
of the Adm nistrative Judge, the Sessions Judge granted bail to the
appel l ant. The appellant al so noved an application for the rel ease
of his earth-nmoving nmachi ne, which was seized by the police
during investigations and the sane was rel eased to the appell ant
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on furnishing a bond in the sumof Rs. 20 |acs.

On 13.6.2003, one Usha Rani made a conplaint to the Chief
Justice of the Punjab & Haryana High Court, alleging mala fides
on the part of the Sessions Judge, Fatehpur Saheb, in granting
bail to the appellant. The Chief Justice called for the proceedi ngs
and directed that the entire matter be placed before the very sane
Admi ni strative Judge on the judicial side. Thereupon, notice was
i ssued to the appellant. The de facto conplainant also entered
appearance. She reiterated her allegation and sought for
cancel l ation of bail granted to the appellant. The |earned
Admi ni strative Judge held that while passing the order of bail on
6.5.2003, the Sessions Judge had not discussed the nmatter on
merit and therefore the order dated 6.5.2003 was set aside.
Aggrieved by the sanme the appellant has preferred the instant
appeal by way of special |eave.

When the matter came before this Court on 16.2.2004, the
foll owi ng Order was passed: -

"Application for exenption from
surrendering is dismssed.

At the request of |earned senior counse
for the petitioner this special |eave
petition is adjourned by four weeks.

The above special |eave petition has been
adj ourned even at the stage of calling for
orders on admi ssion. In the neantine
whi | e going through the order under
chal l enge, we find that observations have
been made to the effect that thereis a
practice of passing orders by an
Admi ni stration Judge on the spot at the
time of inspection and the handing over
of petitions for bail etc. at that tine.
The Regi strar of the Punjab & Haryana
Hi gh Court at Chandi garh, by taking
instructions/directions fromthe Chief
Justice will send a detailed report to this
Registry to be placed when the matter is
taken up as to for how long this type of
practice, if any, has been followed in the
State and as to whether there is any
sanction for the sane under any |aw, or
adm ni strative orders by the Hon ble
Chi ef Justice of the Court at any tine.
Copi es of such orders, if any, in the
matter shall be enclosed to the report.”

The report received fromthe Chief Justice of Punjab &
Haryana, indicates that there has been a constant practice of the
| nspecting/ Adm ni strative Judges receiving applications from
inmates of jail, for grant of bail, and while in sone cases the
| nspecting Judge by himself would pass the order, in other cases
he woul d direct the Sessions Judges to grant bail or direct the
application to be dealt with in accordance with law. The Chi ef
Justice has furnished the details of the various orders where the
I nspecting Judges had granted bail to the inmates of jail during
the course of inspection. Sone of the judges gave the opinion to
the Chief Justice that they used to receive bail applications, which
they were marking to the Registry of the Hi gh Court for further
action. Some of the Judges asserted that they had never granted
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any bail application in the course of inspection and those
applications were only directed to be placed before the concerned
Sessi ons Judge.

The Registrar General in his report has nade certain
startling revelations to the effect that series of bail orders were
granted by the Judges in the course of inspection, on applications
received fromundertrial prisoners. The Chief Justice has
enphatically deni ed having given any jurisdiction to any of the
Judges to hear and pass orders on bail applications during
i nspection. 1t seenms that the stand taken by some of the Judges is
that the Judges of the High Court are vested with the power of
superintendence and control over all courts and tribunals
subordinate to the Hi gh Court under Article 227, and as part of
such Constitutional power, the Inspecting Judges have the right
and duty to consider the bail applications during inspection

The | earned counsel appearing on behal f of the Bar Counci
of the State of Haryana submitted that in many cases the bai
applicati'ons are not considered by the Sessions Judges in tinme and
the accused have to remainin jail for unnecessarily |ong periods
and that in such cases it is the duty of the Inspecting Judges to
receive bail applications and pass appropriate directions.

What is the width and anplitude of .the power of
superintendence over 'subordi nate courts and whether it
aut hori zes the I nspecting Judges to transact -any judicial work,
which is in the domain of the subordinate courts, is the question
that arises for consideration inthis appeal

The power of superintendence over all the subordinate
courts and tribunals is given to the H gh Court wunder Article 227
of the Constitution. So also, wunder Article 235 of the
Constitution, the High Courts exercise control over all the district
courts and courts subordinate thereto on all matters relating to
posting, pronmotion and grant of |leave to officers belonging to the
judicial service of the State. The power of superintendence
conferred on the Hi gh Court under Article 227 over all the courts
and tribunals throughout the territory of the State is both of
administrative and judicial nature and it could be exercised suo
notu al so. However , such power of superintendence does not
inmply that the Hi gh Courts can influence the subordinate
judiciary to pass any order or judgnent in a particular manner.
The extraordi nary power under Article 227 can only be used by the
Hi gh Courts to ensure that the subordi nate courts function within
the limts of their authority. The Hi gh Court cannot interfere with
the judicial functions of a subordinate Judge. Speaki ng on | the
power of superintendence of the Hi gh Court under Article 227 in
Waryam Singh vs. Amarnath (AR 1954 SC 215), at page 217,
Justice S.R Das observed :-

"The material part of Article 227 substantially
reproduces the provisions of Section 107 of
the CGovernment of India Act, 1915 except that
the power of superintendence has been

extended by the Article also to Tribunal s\ 005\ 005.
Further, the preponderance of judicial opinion
in India was that Section 107 which was
simlar in terns to Section 15 of the High
Courts Act, 1861, gave a power of judicia
superintendence to the H gh Court apart from
and i ndependently of the provisions of other

| aws conferring revisional jurisdiction on the
H gh Court.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

In this connection it has to be renmenbered

that Section 107 of the Government of India

Act, 1915 was reproduced in the Governnent

of India Act, 1935 as Section 224. Section 224
of the 1935 Act, however, introduced sub-

section (2), which was new, providing that
nothing in the section should be construed as
giving the High Court any jurisdiction to
guestion any judgnent of any inferior court

whi ch was not otherw se subject to appeal or
revision. The idea presumably was to nullify

the effect of the decisions of the different Hi gh
Courts referred to above. . Section 224 of the
1935 Act has been reproduced with certain
nodifications in Article 227 of the

Constitution. 1t is significant to note that sub-
section (2) to Section 224 of the 1935 Act has
been omtted fromArticle 227.

Thi s significant oni ssion has been regarded by
all High Courts in India before whomthis
guestion has arisen as having restored to the
H gh Court the power of judicia
superintendence it had under Section 15 of the
Hi gh Courts Act, 1861 and Section 107 of the
Government of India Act, 1915\ 005\ 005.

Thi s power of superintendence conferred by
Article 227 is, as pointed out by Harries, C J.,
in \026 Dalma Jain Airways Ltd. Vs. Sukumar
Mukherjee, AIR 1951 Cal 193 (SB (B), to bhe
exerci sed nost sparingly and only in
appropriate cases in order to keep the

Subordi nate Courts within the bounds of their
authority and not for correcting nere errors".

Thi s view expressed was |ater followed by this Court in
Ti mbak Vs. Ram Chandra AR 1977 SC 1222, by Justice
Jaswant Singh, at page 1225 : -

"It is also well established that it is only when
an order of the Tribunal is violative of the
fundanental basic principles of justice and

fair play or a patent or flagrant error in the
procedure of |aw has crept or where the order
passed results in manifest injustice, that a
court can justifiably intervene under Article

227 of the Constitution."”

In Mohd. Yunus Vs. Mhd. Mustagim AIR 1984 SC 38,
this Court held :-

"The supervisory jurisdiction conferred on the

Hi gh Court’s under Article 227 of the
Constitution is limted "to seeing that an
inferior Court or Tribunal functions within

the limts of its authority,"” and not to correct
an error apparent on the face of the record,

much less an error of lam005.. In exercising its
supervi sory powers under Article 227, the

H gh Court does not act as an appellate court

or Tribunal. It will not review or reweigh the
evi dence upon which the inferior court or
tribunal purports to be based or to correct

any errors of law in the decision."
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This Court al so made al nbst sim | ar observations in State
Vs. Navjot Sandhu (2003) 6 SCC 641.

So, even while invoking the provisions of Article 227 of the
Constitution, it is provided that the H gh Court woul d exercise
such powers nost sparingly and only in appropriate cases in order
to keep the subordinate courts within the bounds of their
aut hority. The power of superintendence exercised over the
subordinate courts and tribunals does not inply that the High
Court can intervene in the judicial functions of the |ower judiciary.
The i ndependence of the subordinate courts in the discharge of

their judicial functions is of paranpbunt inportance, just as the
i ndependence of the superior courts in the discharge of their
judicial functions. It is the menbers of the subordinate judiciary

who directly interact - with-the parties in the course of proceedi ngs
of the case and therefore, it is no less inmportant that their

i ndependence should be protected effectively to the satisfaction of
the litigants.” The independence of the judiciary has been
considered as a part of the basic structure of the Constitution
and such independence is postul ated not only fromthe Executive,

but also fromall other sources of pressure. In S.P. Gupta Vs.
Uni on of India 1981 (Supp.) SCC 87, speaking on the

i ndependence of the judiciary, a Bench of seven Judges observed

as under at page 221-222 :-

"The concept of independence of
judiciary is a noble' concept which

i nspires the constitutional scheme and
constitutes the foundation on which
rests the edifice of our denpcratic
polity\005.. But it is necessary to remnd
oursel ves that the concept of

i ndependence of judiciary is not |limited
only to i ndependence from executive
pressure or influence but it is a much
wi der concept which takes within its
sweep i ndependence from many ot her
pressures and prejudices. |t has many
di nrensi ons, nanely, fearlessness of

ot her power centres, economc or
political, and freedom from prejudices
acqui red and nourished by the class to
whi ch the Judges bel ong. "

The counsel appearing for the respondent submtted that

the power of superintendence and control over the subordinate

courts is conferred on the High Court under Article 235 of the
Constitution and therefore the Inspecting Judge was fully justified
under certain circunstances to entertain the bail petitions or
transfer applications and direct the District Judges or other courts
to pass appropriate orders. W find no force in this contention.
This plea has been raised wi thout any basis. Article 235 of the
Constitution gives power to the High Court to exercise control over
the subordinate courts. This power has been specifically described
in Article 235 in a conprehensive sense so as to include the

powers of general superintendence over the working of the

subordi nate courts; disciplinary control over the Presiding Judges
of the subordinate courts which includes power to make inquiry;

and i npose puni shnents other than dismssal, renoval or

reduction in rank subject, of course, to the rules of services and
Article 311(2) of the Constitution. This power also would include
the power to order disciplinary inquiry, transfers, pronotions of
menbers of subordinate judiciary and confirmation of officers etc.
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It also includes the power to recall officers of the subordinate
courts holding ex cadre posts or to send officers on deputation to
ot her administrative posts or award selection grade or pass orders
on any such matters connected with service. The powers of contro

to be exercised under Article 235 of the Constitution do not extend
to interfering with the judicial functions of the subordinate courts.
By virtue of the power under Article 235 the H gh Court cannot

direct the presiding officer to pass a judicial order in a particular
manner as that would certainly anount to interfering wth the

i ndependence of the subordinate judiciary.

In the course of inspection, the H gh Court Judge is

required to exam ne whether the courts are functioning within the
norns |aid down by the H gh Court. Mstly the inspection is to be
confined to the adm nistrative functioning of the courts and its
officers. |If any nmenmber of the administrative staff is not doing the
wor k assigned to himor is causing any delay in the process of

adm ni stration of justice, the Inspecting Judge can give proper
direction and see that the courts function snoothly. But under no

ci rcunst ances, the Inspecting Judge, as part of his adm nistrative
duty enjoys the power to interfere with the judicial functions of the
subordinate courts in individual cases. In the course of

i nspection, a Hi gh Court Judge cannot pass any order on interim
applications, such as bail petitions or transfer applications or
applications for interiminjunction, howsoever justified they may

be. Orders on bail applications are passed under the provisions of
the Code of Criminal Procedure or under various other

enact ments, which provide for grant of bail and such orders are
passed as part of the judicial work: The Inspecting Judge is not
supposed to pass any judicial order in individual cases in the

course of inspection. O course, he can give admnistrative
directions to the Presiding Oficer or to any of the subordinate
staff, if such directions are pertinent in the context of

admi ni stration of justice. Except giving general directions

regardi ng any matter concerning admni-stration of justice, any
interference in the judicial functions of the Presiding Oficer would
amount to interference with the independence of the subordinate
judiciary.

So al so, while on inspection, the Inspecting Judge is not
supposed to perform any judicial work.

A question of a simlar nature canme before this Court-in

Al ok Kumar Vs. Dr. S.N. Sarna Al R1968 SC 453. That was a

case where the Judge of the Hi gh Court of Guwahati was

nom nated as the Vacation Judge and certain dates were fixed on
whi ch he was to sit and hear urgent civil and crimna
applications. One of these dates was Cctober 31, 1966 and

anot her was Novenber 10, 1966. It was also stated in the order
that if there was any matter which was extrenely urgent, it would
be heard on any ot her day by appoi ntnent through the Registrar
Thi s Judge was al so working as a Conmi ssion of Enquiry during

that period. For that purpose, he had to go out of Gauhati, /(the
seat of the High Court) to Sibsagar after the vacation sitting on
Oct ober 31, 1966. Therefore, on Novenber 2, 1966 he was not
avai | abl e at Gauhati, even though he was the Vacation Judge.
Petitioner filed a wit petition seeking permissionto wite an
exam nati on which was to be held on Novenmber 4, 1966. The
petitioner gave notice to the Governnent Advocate and thereafter
went to Sibsagar where the Judge was hol ding the Conm ssion of
Enquiry and presented his petition. The wit petition was
entertained and the | earned Judge passed an interim order
permtting the petitioner to wite the exanmi nation. This order was
chall enged later and this Court held that by virtue of appointnment
as a head of Conmi ssion, the Judge does not demt his office and
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whi |l e hol ding a Comm ssion of Enquiry at Sibsagar if he received
the petition and passed an order, all that can be said is that the
petition was irregularly presented at Sibsagar when it shoul d have
been presented at Gauhati.

Therefore, even if any application for bail is received by the

| nspecting Judge, the proper course is to send the application to
the concerned court to pass appropriate orders. Wen the

I nspecting Judge visits the jail, it is quite likely that so many
inmates of the jail may file petitions before the concerned Judge.
It is the duty of the Judge to see whether there is any nerit in any
of these petitions. |If any application for bail is received, he can
very well send it to the concerned court w thout maki ng any

conments on the nerits of the case. On the contrary, if the

| earned I nspecting Judge passes any order in such matter, he

woul d only be usurping the powers of the courts aut horized to

pass such orders. It may al so be renenbered that normally a

H gh Court Judge passes orders on matters assigned by the Chief
Justice and this Court in State of Rajasthan Vs. Prakash Chand

& Os, AR 1998 SC 1344 deprecated the practice of the Single

Judge directing the listing of certain part-heard cases before him
wi t hout there being any orders of Hon' ble the Chief Justice of the
High Court. It is the prerogative of the Chief Jusitce to assign
busi ness of the H gh Court both on judicial and adm nistrative
sides. The Chief Justice alone has the power to decide as to how
the Benches of the High Court are to be constituted. That
necessarily neans that it is not within the conpetence of any

Single or Division Bench of the High Court to give any direction to
the Registry in that behalf which will run contrary to the directions
of the Chief Justice. Therefore, in the scheme of things, judicia

di scipline demands that in the event a single Judge or a Division
Bench considers that a particular case requires to be listed before
it for valid reasons, it should direct the Registry to obtain
appropriate orders fromthe Chief Justice.

The | nspecting Judges would be at liberty to receive

conplaints or petitions in the course of inspection’ so as to bring
the sane to the notice of the appropriate court or to the Registry of
the Hi gh Court, so that it may, in turn, be brought 'to the notice
of the Chief Justice who may place it before an appropriate forum
for passing orders.

In the instant case, as the accused has al ready been
rel eased on bail, we need not pass any order. Wth the above
observations, the appeal is disposed of.




